PRETRIAL CONFERENCES, SCHEDULING AND MANAGEMENT

In order to accommodate the requirements of Fed. R. Civ. P. 16 (scheduling conferences and
orders) and to facilitate compliance with Fed. R. Civ. P. 26(a)(1) (required initid disclosures) and 26(f)
(conference of the parties and report to the Court) in cases not exempted below, this Digtrict adopts the
procedures set out in Rules 16.01-16.02 below.

16.00: Exemptions and Stay of Deadlines.

(A)

(B)

(©)

Exempt Actions. Scheduling orderswill generdly not be entered in any action
liged in Fed. R. Civ. P. 26(a)(1)(E) (categories of actions exempted from the
federa rule initid disclosure and conference requirements). To the extent
discoveryis agppropriate in any action covered by Fed. R. Civ. P. 26(a)(1)(E), it
shdl be governed by Loca Civil Rule 26.04 absent entry of a specific scheduling
order.

Non Exempt Pro Se Actions. In any action in which a party is proceeding
without counsel (“pro se”), but which is not covered by Fed. R. Civ. P.
26(a)(1)(E)(iii) (prisoner pro se actions), the Court’s initid order shdl address
whether the Fed. R. Civ. P. 26(f) conference or any other federd or loca rule
requirementsaddressed inL ocal Civil Rules 16.01-16.02 arewaived.® Except to
the extent the requirements are waived, ordersin pro se actions shdl address dl
deadlineslisted in Locdl Civil Rules 16.01-16.02.

Say of Deadlines and Entry of Scheduling Orders. The Court may stay entry
of the scheduling order(s) and al Federal and Local Civil Rule disclosure and
conference requirements pending resolution of a motion to remand or to dismiss
or other digpodtive mation. Any party desiring a stay on this basis shdl file a
separate motion to stay which shal attach a proposed order. No consultation or
Separate memorandum is required.

> Due to the special concerns raised by oral communications between counsel and unrepresented (“pro
s”) litigants, it is the genera practice in this District to waive the Fed. R. Civ. P. 26(f) conference
requirement when any party is proceeding pro se. See also, Loca Civil Rule 7.02 (no consultation
requirement in pro se actions). Because these concerns are not present as to written communications or
submissions, it is the general practice in this District not to waive the disclosure requirements of Fed. R. Civ.
P. 26(a)(1)-(3), the report requirement of Fed. R. Civ. P. 26(f), and the various requirements of Local Civil
Rule 26 in a pro se action to which they otherwise apply. See Fed. R. Civ. P. 26(a)(1)(E) (exempting
prisoner pro se actions from the 26(a)(1) requirements absent order to the contrary); Loca Civil Rule
26.03(D) (addressing submission of Fed. R. Civ. P. 26(f) report when the conference requirement is waived).
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16.01: Pre-Scheduling Order.

(A)  Upon the appearance of adefendant, and to the extent the requirements of Fed.
R. Civ. P. 26(a)(1) and (f) are not otherwisewaived by the Court or Fed. R. Civ.
P. 26(8)(1)(E), the Court shall ether issue atentative scheduling order whichshdl
require aFed. R. Civ. P. 26(f) conference and report and shdl become binding
absent objection after such report or, by order, set deadlines for the following:

@ Fed. R. Civ. P. 26(f) conference of the parties (to be held no later than
forty-five (45) days after the gppearance of a defendant);

2 Fed. R. Civ. P. 26(a)(1) required initiad disclosures (to be made no later
than fourteen (14) days after the Fed. R. Civ. P. 26(f) conference);® and

3 Fed. R. Civ. P. 26(f) report to the Court (to befiled no later thanfourteen
(14) days after the Fed. R. Civ. P. 26(f) conference).

(B)  Theorder shdl include:

@ Noticeto counsd that Loca Civil Rule 26.03 ligsadditiona queriesto be
answered inthe Fed. R. Civ. P. 26(f) report and that the Court’s genera
practices as to Scheduling Orders and Conferences are addressed by
Locd Civil Rule 16.02;

2 Any specia ingructions for submission of the Fed. R. Civ. P. 26(f) report
requested by the assigned judge;

3 Information regarding the avallability of dternative dispute resolution;

(4 A drective that plantiff's counsd shdl initiate scheduling of the Fed. R.
Civ. P. 26(f) conference with al counsd known to plaintiff regardiess of
whether they have filed gppearances, and

) The natice of right to consent to trid before amagistrate as discussed in
Locd Civil Rules 73.02(B)(1) and 73.03.

(C) If additiona parties make gppearances following the issuance of the Local Civil
Rule 16.01 Pre-Scheduling Order, the Clerk of Court shdl immediately forward
the Pre-Scheduling Order and dl attachments to those parties or ther legd

® Pursuant to Fed. R. Civ. P. 26(a)(1), the parties may, by stipulation, agree not to make some or dl of
the Rule 26(a)(1) initia disclosures. If such a stipulation is made, it shall be confirmed in writing between the
parties. See Local Civil Rule 29.01.
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representatives (if represented).

(D)  Any extraordinary circumstancesjudtifyingmodificationof these deadlinesshdl be
brought to the attention of the assigned judge as soon as practicable.

16.02: Scheduling Conference and Scheduling Order.

(A)  Conference with the Assigned Judge. Itisthe normd practiceinthisDidtrict to
issue the scheduling order based onthe informationreceived fromthe Fed. R. Civ.
P. 26(f) report to the Court, induding the disclosuresrequired by Local Civil Rule
26.03, without further conference. If one or more parties believes a conference
is judtified by the particular circumstances of the case, they shal so inform the
assigned judge by letter as soon as practicable.

(B)  Trial Date Unless otherwise directed by the Court, dl cases shdl be ready for
trial on the date set for jury sdection. Therefore, for scheduling purposes under
the Federd Rules of Civil Procedure and the Loca Civil Rulesof this Didtrict, the
jury selection date shdl be deemed thetrid date.

(C©)  Content of Scheduling Order. “[A]s soon as practicable but inany event within
90 days after the appearance of a defendant and within 120 days after the
complant has been served onadefendant” (Fed. R. Civ. P. 16(b)), the Court shdll
issue a scheduling order setting deadlines for the following:

@ Filing of motionsto join partiesand to amend the pleadings (Fed. R. Civ.
P. 16(b)(1));

2 Exchange of Fed. R. Civ. P. 26(a)(2) expert witnessdisclosuresand filing
of any related disclosure and certification required by the scheduling
order;’

3 Service of affidavits of records custodian witnesses proposed to be
presented by afidavit at trid (See Fed. R. Evid. 803(6), 902(11), or
902(12) and Locd Civil Rule 16.02(D)(3));

4 Completion of discovery (Fed. R. Civ. P. 16(b)(3)) and filing of
certificationof consultationwithdient and opposing counsel as to the use
of dternative dispute resolution as required by Locd Civil Rule 16.03;

" The mgority of the judges in this District require filing of a document identifying the expert witnesses
and certifying that the required disclosures have been made. This is intended to preclude disputes at tria as
to whether disclosures were made. The disclosures themselves should not be filed absent order to the
contrary.
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Q)
(6)
()
(8)

©)

(10)

(11)

Conclusion of dternative dispute resolution conference, if any;

Filing of digpostive motions (Fed. R. Civ. P. 16(b)(2));

Filing and exchanging of Fed. R. Civ. P. 26(a)(3) pretrid disclosures,
Hling and exchanging of Fed. R. Civ. P. 26(a)(3) objections, any
objections to use of a deposition designated by another party, and any
depositioncounter-designations under Fed. R. Civ. P. 32(a)(4). SeeLoca
Civil Rule 30.03(J) (video deposition additiona requirements);

Mesting, marking, and exchanging of exhibits and completion of afind
exhibit lig withobjections noted. See L ocal Civil Rule 26.07 (indructions
relating to exhibits);

Submission of Locd Civil Rule 26.05 pretrid brief to the Court;

Jury sdlection.®

All disclosures shdl be supplemented in atimely manner. Inthe event anactionis carried over to
alater trid term after pretrid disclosures are made and pretrid briefs are filed, the parties should file and
serve any supplementation in alike period of time prior to the new trid term, but need not file and serve
disclosures or briefsthat are merdly duplicative.

(D)  Timeliness of Requests and Disclosures.

@

)

3

Discovery requests are timely if served in time for the response to be
served within the discovery deadline set by the scheduling order.

Witnesses who are not timely identified may be excluded. All witnesses
should be identified as early in the discovery process as is feasble.
Witnessesidentified within the last thirty (30) days of the discovery period
will be presumed not to be timdy identified, absent a showing of good
cause.

Affidavits of records custodians which a party intends to offer for
authentication in lieu of live testimony shal be served no less than thirty
(30) days before the close of discovery unless otherwise ordered.
Objections to suchaffidavitsmust be made within fourteen (14) days after

& Thetrial term commences on the date of jury selection whether the action is to be tried with or without
ajury. Trial terms may last from oneto two months. Absent a contrary instruction from the Court, an action
should be ready for trial on the date set for jury selection.
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the service of the disclosure unless otherwise ordered. See Local Civil
Rule 16.02(C)(3).

16.03: AlternativeDisputeResolution (* ADR’ ) Statement and Certification. Withinthe time
set forthinthe Scheduling Order (Locd Civil Rule 16.02(C)(4)), counsel for each party shdl fileand serve
a statement certifying that counsd has. (1) provided the party with any materias rdaing to ADR which
were required to be provided by the Local Civil Rule 16.01 Pre-Scheduling Order; (2) discussed the
availability of ADR mechanisms withthe party; and (3) discussed the advisability and timing of ADR with
opposing counsd.

16.04: Mediation: Definitions.

(A)  Mediation. An informd process in which a third-party mediator facilitates
settlement discussons between parties. Any settlement is voluntary.  In the
absence of settlement, the parties |ose none of their rightsto trid by judge or jury.

(B)  Mediator. A neutra personwho actsto encourage and facilitate the resol ution of
a pending avil action. The mediator has no authority to make a decison or
impose a settlement. Mediators are normally compensated by the parties. See
Locd Civil Rule 16.11.

16.05: Actions Subject to Mediation. All civil actionsfiledintheDigtrict are subject to mediation
under these Loca Civil Rules. Partiesmay, however, declineto participatein mediation by so notifying the
Court.

16.06: Appointment of Mediator.
(A)  Eligibility. A mediator may be a person who:
@ Is a certified mediator under Loca Civil Rule 16.12; or

2 Is not a certified mediator but in the opinion of dl of the paties is
otherwise qudified by training or experienceto mediated| or some of the
issuesin the action.

(B) Roster of Certified Mediators. The Clerk of Court shal maintain a roster of
mediators certified under Loca Civil Rule 16.12 who are willing to serve in the
Didtrict. A certified mediator shdl notify the Court if the mediator desiresto be
added or deleted. Theroster shdl be available to the public.

(C)  Sdection of a Mediator by Agreement of the Parties. Unless otherwise

ordered, the partiesmust select a mediator within twenty (20) days after the date
on which the Court issues its order referring the case to mediation.
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(D)

(E)

Appointment of Mediator by the Court. If the parties cannot agree upon the
selection of a mediator within twenty (20) days after the Court issues its order
referring the case to mediiation, the plaintiff’ s attorney shdl advisethe Court of this
fact and request gppointment of a mediator.

Disqualification of Mediator. Any party may move the Court for an order
disgudifyingthe mediator. If themotionisgranted and themediator isdisqualified,
an order shdl be entered gppointing a replacement mediator.

16.07: The Mediation Conference.

(A)

(B)

(©)

When the Conference is to be held. Unless otherwise ordered, the initid
mediation conference shdl be held within thirty (30) days of the agreement upon
or order gppointing a mediator. Unless otherwise ordered, mediation shall be
completed within thirty (30) days after the initid mediation conference.

Discovery, Motions, and Trial. The case will not be cdled for trid during the
period dlotted for completion of mediation as set by these Loca Civil Rulesor
Court order. Extensions of time dlotted for mediation shdl be obtained from the
Court only on a showing of good cause. Except by order of the Court, the
mediationconference shdl not be causefor delay of other proceedingsinthe case,
induding the completion of discovery, the filing and hearing of motions, or any
other matter which would ddlay the trid of the case following the period alotted
for mediation.

Privacy. Mediation conferencesare private and reserved for the partiesand their
representatives. Other persons may attend only with the permission of dl the
parties and the mediator.

16.08: Duties of the Parties, Representatives, and Attorneys at Mediation.

(A)

Attendance. Thefollowing personsshall attend amediation conferencein person
unlessotherwise ordered by the Court or agreed upon by the partiesand mediator:

Q) The mediator;

2 All individud parties; or an officer, director, or employee having full
authority to sdttle the claim for a corporate party; or in the case of a
governmenta agency, arepresentative of that agency with full authority to
negotiate on behdf of the agency and recommend settlement to the
gppropriate decison-making body of the agency;

3 The party’s counsd of record, if any; and
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(B)

(©

(D)

4 For any insured party againgt whom aclam is made, arepresentative of
the insurance carrier who is not the carrier’ s outside counsel and who has
full authority to settle the daim.

Identification of Matters in Dispute. The mediator may require, prior to the
scheduled mediation conference, that the parties provide brief memoranda setting
forth their postions with regard to the issues that need to be resolved. The
memorandum should be no morethanfive (5) pagesinlength unless permitted by
the mediator. With the consent of dl parties, such memoranda may be mutudly
exchanged by the parties.

Confidentiality. Communications during the mediation conferences shdl be
confidentid. The parties, their attorneys, and other persons present shal maintain
the confidentidity of the mediation and shdl not rdy on, introduce, or atempt to
introduce as evidence in any arbitrd, judicid, or other proceeding, any event,
document, or communication relating in any way to the mediation.

Finalizng Agreement. If agreement is reached, the parties shall, before the
adjournment of the mediation, reduce the agreement to writing and Sgnaong with
their attorneys. If the agreement executed by the parties and their attorneys in
mediation envisons the execution of amoreforma agreement, the mediator shall
assign one of the parties atorneys to prepare the forma agreement and such
papers to be filed with the Court asmay be necessary. Such documents shal be
executed by the parties within ten (10) days of the date of the mediation
conference. A copy shdl be forwarded to the mediator.

16.09: Sanctionsfor FailuretoAttend Mediation Conference. If apersonfailsto attend aduly
ordered mediation conference without good cause, the Court may impose upon the party or the party’s
principa any lawful sanctions, induding, but not limited to, the payment of attorney’ s fees, mediator’ sfees,
and expenses incurred by persons attending the conference, and any other sanction authorized by Rule
37(b) of the Federd Rules of Civil Procedure.

16.10: Authority and Duties of Mediators.

(A)

(B)

Authority of Mediators. The mediator shal a dl times beauthorized to control
the conference and the procedures to be followed.

Duties. The mediator shdl set up the mediation conference. The mediator shall
define and describe the following to the parties a the beginning of the conference:

@ The process of mediation;
2 The difference between mediation and other forms of conflict resolution;
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(©)

(D)

(E)

(F)

(&

3 The fact that the mediation conference is not atrid; the mediator isnot a
judge, jury, or arbitrator; and the parties retain the right to trid if they do
not reach a settlement;

4 The inadmissibility of conduct and statements as evidence inany arbitrd,
judicid, or other proceeding;

) The circumgtances under which the mediator may meet done with ether
of the parties or with any other person;

(6) Whether and under what conditions communicationswiththe mediator will
be hdd in confidence during the conference;

@) The duties and respongibilities of the mediator and the parties;

(8 The fact that any agreement will be reached by mutua consent of the
parties, and

9 The cogts of the mediation conference.

Private Consultation/Confidentiality. The mediator may meet and consult
separately with any party or parties or thar counsd during the conference.
Confidentid information disclosed to amediator by parties or by witnessesin the
course of mediation shal not be divulged by the mediator.

No Waiver of Privilege. No communication by a party or atorney to the
mediator in private sesson shdl operate to wave any attorney-client, work
product, or other privilege.

Mediator not to be called as Witness. Except when ordered by the Court for
exceptiona circumstances shown, the mediator shdl not be listed or cdled as a
witness or be compelled by subpoena or otherwise to divulge any records or to
tedtify in regard to the mediation in any adversary proceeding or judicia forum.
All records, reports, and other documents received or created by the mediator
while serving in that capacity shdl be confidentid.

Duty of Impartiality. The mediator has a duty to be impartid and to advise all
parties of any circumstances bearing on possible bias, prgudice, or partidity.

Declaring Impasse. Itisthe duty of the mediator to determine when an impasse

exigsinthe mediation or when the mediation should end. A mediationcannot be
unilateraly ended without the permission of the mediator.
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(H)  Reporting Results of Conference. The mediator shall report to the Court in
writing within ten (10) days of concluson of the mediation whether an agreement
was reached by the parties without disclosure of the substance, tenor, or other
confidentid matter. 1f an agreement was reached, the report shdl state whether
the action will be concluded by consent judgment or voluntary dismissa and shdll
identify the persons designated to file such consent judgment or dismisd.

M Satistical Data. The Clerk of Court may require additiona statistica datafrom
the mediator or parties.

J Immunity. The mediator shal not be liable to any person for any act or omisson
in connection with any mediation conducted under these Locd Civil Rules,

16.11: Compensation of the Mediator.

(A) By Agreement. When the mediator is stipulated to by the parties, compensation
shall be agreed upon between the parties and the mediator.

(B)  ByCourt Order. Whenthemediator isappointed by the Court, themediator shall
be compensated by the parties a an hourly rate set by agreement of the partiesor
by the appointing Court.

(C)  Payment of Compensation by the Parties. Unless otherwise agreed to by the
parties or ordered by the Court, fees for the mediation conference shal be paid
inequal shares per party. Payment shall be due upon conclusion of the conference
unless other arrangements are made with the mediator, or unless a party advises
the mediator of hisor her intention to file a motion to be exempted from payment
of mediation fees pursuant to Locd Civil Rule 16.11(D).

(D)  Indigent Cases. A party may move before the Court to be exempted from
payment of mediationfeesbased uponindigency. Applications for indigency shdl
be made and considered by the Court before the mediation conference has been
scheduled. See Loca Civil Rule 16.12(F).

16.12: Mediator Certificationand Decertification. TheClerk of Court or designeemay receive
goplications for certifications of persons to be appointed as mediators. Approva shdl require the consent
of a least one didtrict judge. The gpplication shal be on a form approved by the Clerk of Court. For
certification, a person must:

(A) Beadmittedto practice law in this state, in the highest court of another state, or of
the Didrict of Columbiaand meet the following qudificaions:

@ Have practiced law for at least five (5) years,
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(B)

(©

(D)

(E)

(F)

2 Have received ajuris doctorate degree or its equivdent fromalaw school
approved by the American Bar Association or the South Carolina
Supreme Court under Rule 402(c)(3), South Carolina Appellate Court
Rules, as now in force or as hereafter modified;

3 Be a member in good standing in each jurisdiction where he or sheis
admitted to practice law;

4 Not currently be disbarred or suspended fromthe practice of law and not
be the subject of any pending disciplinary proceedings in any jurisdiction;

) Not have been, withinthe last five (5) years, denied admissonto abar for
character or ethica reasons or disciplined for professona misconduct;
and

(6) If not a member of the South Carolina Bar, agree to be subject to the
Rulesof Professiona Conduct, Rule 407, South Carolina AppellateCourt
Rules, asnow inforce or as hereafter modified; to the Rule on Disciplinary
Procedure, Rule 413, South Carolina Appellate Court Rules, as now in
force or as heresfter modified, and/or Local Civil Rule 83, to the same
extent as an active member of the South Carolina Bar practicing before
this Court.

Have completed a civil mediation training program approved by the South
Cardlina Supreme Court or its designee, or this Didrict Court, or any other
equivadent training program or experience;

Demondirate familiarity with the statutes, rules, and practice governing mediation
conferences in the Didtrict of South Caroling;

Be of good mord character and adhere to any ethical standards applicable to
attorneys or mediators practicing beforethis Court, or inthe courts of the State of
South Caroling®

Pay any adminigtrative fees established for mediators by the Didtrict of South
Caroling; and

Agree to provide mediation to indigentswithout pay (or withpro ratareductionin

® This Court hereby adopts and incorporates standards established for mediators practicing in the courts
of South Carolina as may be currently in existence or hereafter adopted or modified. Mediators who violate
these Local Civil Rules or applicable ethical standards are subject to discipline under the procedures set out
in Loca Civil Rule 83 for discipline of attorneys.
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feesto be pad if fewer than dl parties are indigent).

It is the duty of every person approved as amediator to notify the Clerk of Court of any change
in hisor her ahility to satisfy dl requirements for mediators set forth above.

Certificationmay be revoked or not renewed at any time it is shown to the satisfaction of the chief
judge or his or her designee that amediator no longer meets the above qudifications or has not faithfully
observed these Locdl Civil Rules.

16.13: Expedited Trial. Thefollowing procedureisestablished to encouragethe expeditioustria
of matters likely to require aminimum of preparationtime and judicid involvement beforetrid. Expedited
trid will generaly mean trid between three and eight months after joinder of the issues.

16.14: Expedited Trial: Request and Conference.

(A)
(B)

(©)

(D)

Counsd may, at any time, request the Court to set the case for an expedited trid.

The request should specify the anticipated scope of discovery and time required
for completion, the number and type of any anticipated pretria motions, and the
anticipated date by which the matter can be ready for trid. Unlessthe request is
included with the Fed. R. Civ. P. 26(f) report (as supplemented by Loca Civil
Rule 26), counsd shdl confer withopposing counsel regarding the above métters,
and the nature of any differences shdl be set forthinthe request for expedited trid.

Upon receipt of the request, the Court will consider the same and may schedule
aconference!® onthe request. The Court may, however, act onthe request onthe
basis of correspondence and/or documentsin thefile.

Opposing counsd may submit additiona informetion in favor of or opposing
expedited trid at or before the conference, indudingadditiona informationby way
of answersto the Fed. R. Civ. P. 26(f) report to the Court. See Locd Civil Rule
26.03.

16.15: Expedited Trial Conference. The following matters should be considered at the

conference.

(A)

Whether the case is appropriate for expedited trid;

% The conference may be conducted in person or by telephone.
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(B)
(©)
(D)
(B)
(F)
(&
(H)

Limitations on discovery;

Limitations on motions (including limitation of supporting memoranda);
Limitations on witnesses,

Appropriateness of mediation;

Thetrid date;

Modifications to the pretrid brief requirements;

Any other gppropriate matters.
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